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COMMUNITY COLLEGE TRUSTEE TRAINING 
JUNE 10, 2023  
AGENDA 
 

 

  GENERAL SESSION 

8:30 a.m. – 9:00 a.m.   Fiduciary Responsibilities of a Community College Trustee  

  Presented by: Emily P. Bothfeld 

   

9:00 a.m. – 9:45 a.m.  The Role of the Board of Trustees in Preventing and Addressing Sexual Violence on Campus 

  Presented by:  Emily P. Bothfeld 
 

9:45 a.m. – 10:30 a.m.  
 

Collective Bargaining Overview and Tips for Negotiations 

  Presented by: Thomas C. Garretson 

   

10:30 a.m. – 10:45 a.m.  BREAK 

   

  RESUME GENERAL SESSION 

10:45 a.m. – 11:15 a.m.  The Open Meetings Act: FAQs and Answers  

  Presented by:  Howard A. Metz 

11:15 a.m. – 12:00 p.m.   General Compliance Guidance: Illinois Freedom of Information Act 

  Presented by:   Matthew M. Swift 

12:00 p.m. – 12:45 p.m.  Financial Oversight and Accountability 

 Presented by:  Howard A. Metz 
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Model Board 
Governance 

• Illinois Public Community College Act 

• Duties of the Board of Trustees outlined in 
Sections 3-21 to 3-29.20.

• Powers of the Board of Trustees outlined in 
Sections 3-30 to 3-43.

Model Board 
Governance 

• Overall Ability of the Board to Act

• Board can only act as a whole entity, by majority vote, at a
legally conducted public meeting at which a quorum is
physically present.

• Quorum: A majority of full voting membership of the Board.

• Majority of quorum determines the outcome of a measure
before the Board.

• Individual Board members lack authority or power to act
unilaterally.
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Public Community College 
Act

Public Community College Act

• Board Duties and Responsibilities

• Annually adopt financial plan. 

• Ensure quality of education. 

• Annually adopt a comprehensive Strategic Long-Range Plan. 

• Annually review from the President a report on the Outcomes of the 
College. 

• Review matters recommended from the President and initiate appropriate 
action.

• Appoint legal counsel as needed.
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Public Community College Act

• Board Duties and Responsibilities

• Operate with the duties of civic trusteeship and obligation to the citizens of the College district in 
mind.

• Sole governing body of the College.

• Focus on intended long-term outcomes.

• Utilize expertise of individual Board Members. 

• Ensure continuity of governance through retraining, redevelopment, and orientation of new 
members.

• Make decisions on a consensus basis. 

Board Governance Process
• Purpose and Aim of the Board of Trustees

• Board is tasked with establishing broad policy. 

• College staff and administration are tasked with 
implementing and administering those broad policies. 

7
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Who Does the Board Directly Oversee?

• Both report and communicate directly to the Board.

• Liability and risk created when Board acts contrary to advice.

Legal Counsel

Auditor

Striking the Right Balance
• “Rubber Stamp” v. Micromanager 

• Focus on the larger perspective and broad goals.

• President and administration focus on day-to-day 
implementation of Board policies. 

• Board must keep various stakeholders in mind.

• Micromanagement can give rise to conflict and 
distraction. 

• “Rubber-stamping” can give rise to distrust and loss 
of confidence.
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Role of Individual Board 
Members:
Acting as a Whole

• Board only has the authority to act as a collective 
unit; no authority to act individually. 

• All Board decisions must be made by a vote in an 
open, public meeting.

• Outside of official public meetings, each member 
speaks only as an individual and cannot make 
decisions that bind the Board. 

Role of Individual Board Members:
Fiduciary Duties 
• Duty of Care

• Well-informed.

• Ask questions necessary to exercise independent judgment. 

• Prudent person with reasonable care, skill, and caution.

• What would an “ordinarily prudent person” do in a similar position under 
similar circumstances?

• Reliance on expert knowledge. 

11
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Role of Individual Board Members:
Fiduciary Duties 
• Duty of Loyalty. 

• Interests of the College ahead of individual goals. 

• Prohibition on acting out of self-interest.

• Focus on the future of the College’s reputation, mission, core values, 
and financial strength.

• Commitment to institution’s long-term success.

• Confidentiality of Board business. 

Role of Individual Board Members:
Fiduciary Duties 

• Duty of Obedience 

• True to advancing the College’s mission. 

• Act consistently with that mission to ensure that 
limited College resources are not utilized contrary 
to that mission.
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Immunity in 
Official Capacity:
Tort Immunity Act

• Local Governmental and 
Governmental Employees Tort 
Immunity Act:

• Immunities contained in Sections 
2-201 to 2-214.

• Immunities apply to the Board as 
an entity as well as to individual 
Board Members.

Immunity in Official Capacity:
Tort Immunity Act
• Immunities include, but are not limited to:

• Section 2-201—Absolute immunity for discretionary actions that fall within official discretion as a member 
of the Board.

• Section 2-103 and 2-205—Immunity for adopting or failing to adopt an enactment.

• Section 2-104 and 2-206—Immunity for claims that arise from the issuance, denial, suspension, or
revocation of a permit, license, or certificate as well as for the failure to issue, deny, or revoke, any such
license.

• Section 2-107 and 2-210—Immunity for alleged libelous or slanderous statements.

• Immunity protection generally will not extend to “willful and wanton conduct.”
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Indemnification

• Public Community College Act, Section 3.29

• Board shall indemnify and protect individual members from claims where damages
are sought for alleged negligent or wrongful acts while such member is acting
within their official capacity.

• Tort Immunity Act, Section 2-302

• If a lawsuit is filed against a Board member arising out of conduct which occurred
within their official capacity, the College may elect to do one or more of the
following:

• Appear and defend against the claim.

• Indemnify the Board member for their court costs incurred in defense. 

• Pay or indemnify the Board member for a judgment based on the claim.

• Pay or indemnify the Board member for settlement of the claim. 

Acting Within the Scope of the Role of a 
Board Member 
• Intentional Acts of Misconduct

• Personally liable for intentional acts of misconduct.

• Immunity protections do not extend to “willful and wanton conduct.”

• Limiting Communications on Board Business

• Fiduciary duty requires maintaining confidentiality of Board business.

• Board can only act as a whole.

• Action and communication as an individual may fall outside of a Board member’s official capacity and 
may therefore not be protected. 
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Acting Within the Scope of the Role of a 
Board Member 
• Avoid Assuming the Role of a “Super-Administrator.”

• Danger of micromanaging and stepping outside of the purpose of the Board. 

• Speaking as a Board Member vs. as a Member of the Community 

• No prohibition on speaking as a private citizen. 

• However, cannot speak on behalf of the Board unless specifically authorized to do so. 

• The role of the Chairperson is to act, or designate another person to act, as spokesperson for the Board in 
communication to the public.

• Avoid committing yourself or the Board as a whole to any specific viewpoint or course of action. 

QUESTION & ANSWER

19
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Applicable Laws

• Title IX of the Education Amendments of
1972

• Title VII of the Civil Rights Act of 1964
• Illinois Human Rights Act
• Preventing Sexual Violence in Higher

Education Act

Title IX:  The 
Pendulum Swings 
Again

22
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Background on Title 
IX

• “No person in the United States shall, on the basis 
of sex, be excluded from participation in, be denied 
the benefits of, or be subjected to discrimination 
under any educational program or activity receiving 
Federal financial assistance…” 20 U.S.C. §
1681(a); 34 C.F.R. § 106.31(a).

Current Landscape –
2020 Regulations

• Expressly address institutions’ obligations to address sexual 
harassment in their educational programs and activities.

• Major changes from prior guidance interpreting Title IX:

• Narrower definition of sexual harassment

• Jurisdictional limitations

• Single investigator model prohibited

• Live hearing required for higher education institutions

24
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Changes on the Horizon – 2023 Regulations?
• Department of Education is finalizing review of public comments to proposed 

amendments to Title IX regulations that were released in Summer 2022.

• Finalized amendments anticipated to be released in October 2023.

• Effective date: TBD (but in 2020, effective date was ~90 days after release).

• Likely changes:

• Broader definition of “sex-based harassment”

• Expanded jurisdiction

• Single investigator model permitted

• Live hearings permitted, but not required

• Expanded protections for transgender and nonbinary students and pregnant and parenting 
students

Key Concepts 
Under Title IX

26

27

15



Definition of 
Sexual Harassment

Title IX sexual harassment includes:

1. Quid pro quo harassment by a college 
employee

2. Unwelcome conduct that a reasonable person 
would find so severe, pervasive and 
objectively offensive that it denies a person 
equal educational access

3. Any instance of sexual assault, dating 
violence, domestic violence or stalking (as 
defined in the Clery Act/VAWA)

Definition of Sexual Harassment

Quid Pro Quo
“My math professor offered extra credit if I sent him inappropriate sexual pictures of 
myself.” 

Quid Pro Quo
“My math professor offered extra credit if I sent him inappropriate sexual pictures of 
myself.” 

“Hostile Environment”
“My classmate frequently made sexual comments and gestures at me during class; I 
switched sections to avoid seeing him.”

“Hostile Environment”
“My classmate frequently made sexual comments and gestures at me during class; I 
switched sections to avoid seeing him.”

Specific Acts:
“The athletic trainer touched me in a sexual manner even though I told her to stop.”
Specific Acts:
“The athletic trainer touched me in a sexual manner even though I told her to stop.”

28
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Title IX 
Sexual 
Harassment: 
Quid Pro Quo

• When an employee conditions aid, 
benefits, pay, a position or other 
opportunities for advancement on an 
individual’s submission to unwelcome 
sexual conduct.

Title IX 
Sexual 
Harassment: 
“Hostile 
Environment”

• Unwelcome

• Reasonable person standard

• Severe and pervasive and objectively 
offensive

• Denial of equal educational access

30
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Title IX 
Sexual 
Harassment: 
Specific Acts

Sexual Assault

• An offense that meets the definition of rape, fondling, 
incest, or statutory rape as used in the FBI’s Uniform 
Crime Reporting program.

Dating Violence

• Violence committed by a person who is or has been in a 
social relationship of a romantic or intimate nature with 
the victim. 

Stalking

• Engaging in a course of conduct directed at a specific 
person that would cause a reasonable person to –

• Fear for the person's safety or the safety of others; or 

• Suffer substantial emotional distress. 

Title IX 
Sexual 
Harassment: 
Specific Acts

Domestic Violence

• Felony or misdemeanor crimes committed by a current
or former spouse or intimate partner under the laws of
the jurisdiction and, in the case of victim services,
includes the use or attempted use of physical abuse or
sexual abuse; or

• A pattern of any other coercive behavior (not necessarily
criminal) committed, enabled, or solicited to gain or
maintain power and control over a victim, by a person
who:

• Is a current or former spouse or intimate partner, or person
similarly situated to a spouse of the victim;

• Is cohabitating or has cohabitated with the victim as a spouse or
intimate partner;

• Shares a child in common with the victim; or

• Commits acts against an adult or youth victim who is protected
from those acts under the family or domestic violence laws of
the jurisdiction.

32
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Title IX Sexual Harassment:  Hypothetical

• A student, Taylor, reports that one of her instructors, Professor Jones,
unexpectedly gave her a hug at a college-sponsored event a month
ago. Taylor says that, a week later, Professor Jones asked for Taylor’s
cell phone number. Although Taylor said no, Professor Jones was able
to find the number and sent Taylor a text message saying, “Hey, dinner
this weekend?”

• Could Professor Jones’s conduct constitute Title IX sexual harassment? If so,
what type(s)?

• What information would be relevant to determining whether Professor Jones’
conduct could constitute Title IX sexual harassment?

Jurisdiction

• The Title IX Regulations apply only to alleged sexual harassment that
occurs “in the institution’s education program or activity, against a
person in the United States.”

• But note: Regulations do not prohibit institutions from adopting
policies with broader jurisdictional parameters.

• Also note: Other laws applicable to Illinois higher education institutions (IHRA,
PSVHEA) do not have the same jurisdictional limitations as Title IX.

34
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Title IX Jurisdiction:  Hypothetical

• A nursing student contacts the Title IX Coordinator to report that she
was sexually harassed by a fellow student while participating in
clinical rotations at a local hospital.

• Does the institution have an obligation to respond to this report under Title IX?

• Same facts, except the student reports that she was sexually harassed
by an employee of the local hospital, rather than by a fellow student.

• Does the institution have an obligation to respond to this report under Title IX?

• How should the Title IX Coordinator handle this report?

Reporting Sexual Harassment

• As a Trustee, what should I do if I learn of allegations of
sexual harassment?

• Promptly report the information to the Title IX Coordinator.

• Reports can be made by anyone (including Trustees) and need not be
made by the alleged victim of the misconduct.

36
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Response Obligations

• Upon receipt of a report alleging Title IX sexual
harassment, an institution must, at a minimum:

• Promptly contact the complainant confidentially to discuss
supportive measures and options for filing a formal complaint.

• Where a formal Title IX sexual harassment complaint is filed:

• Investigate the allegations; and

• Follow a grievance process that complies with the Regulations before
imposing any disciplinary sanctions against a respondent.

Elements of the 
Grievance Process
• Among other elements, an institution’s grievance 

process must include:

• Simultaneous written notice of the allegations to 
both parties upon receipt of a formal complaint;

• An opportunity for both parties to be accompanied 
to any investigatory interview or meeting by an 
advisor of their choice, who may be an attorney;

• Mutual opportunities to review relevant evidence 
and submit responses regarding the evidence 
gathered;

• A live hearing with cross-examination; and

• Mutual appeal rights.
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Legal Standard for 
Response to Sexual 
Harassment

Standard of Liability Under Title IX

• Generally, for an institution to be held liable under Title IX, a 
plaintiff must demonstrate that:
• They were subjected to sexual harassment, as defined under Title IX;

• They provided actual notice of the alleged harassment to an appropriate person 
at the institution; and

• The institution’s response to the alleged harassment amounted to deliberate 
indifference.

40
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“Deliberate Indifference” Under Title IX

• A college must respond to reports of alleged sexual harassment:

• Promptly.

• In a manner that is not “clearly unreasonable in light of the known 
circumstances.”

Today’s Takeaways

• Forthcoming Regulations will likely require:

• Revisions to policies and procedures

• New staffing determinations

• Supplemental training for Title IX team members and 
other employees

• In the meantime, the 2020 Regulations remain in 
effect.

42

43

23



Today’s Takeaways

Today’s Takeaways

• When you become aware of potential harassment, 
report the alleged incident to the Title IX 
Coordinator(s), as required by college policy.

• The college’s investigation will vary depending on 
a variety of factors, including the nature of the 
allegations and source of the complaint.

• The college must take steps to prevent any 
retaliation against the complainant and those who 
provide information during the investigation.
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Collective 
Bargaining

• Traditional Bargaining

• Interest Based 
Bargaining

• Strategic Considerations

49

Traditional Bargaining v. IBB Format
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Negotiations Strategies and Techniques

• Planning for bargaining using traditional bargaining format:

• Composition of bargaining teams

• Ground rules

• Review language issues

• Financial modeling

• The first proposal

• Responding to proposals

• Tentative agreements

• Board action

Traditional Bargaining

• Building a Team – Chief Spokesperson

• Provides rationale for proposals, responses, and 
rejections

• Maintains a consistent message throughout 
negotiations

• Provides operational knowledge

51
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Traditional Bargaining

• The Initial Proposal

• The first proposal at the bargaining table should come from the Union

• The employer may wish to base its response on the extent and complexity of the 
Union’s proposal

• The employer should insist on receiving a complete proposal from the Union so 
that it will not bargain in a piecemeal fashion (particularly on economic issues)

Traditional Bargaining

• Responses to Proposals

• The employer, as a first response, may not 
propose a “take it or leave it” proposal

• However, the employer is not required to accept 
any proposal made by the Union

53
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Traditional Bargaining

• The parties will alternate responses until an agreement is reached

• Agreements reached on particular contract terms are considered “tentative 
agreements”

• When all issues have been “TA’d,” the parties submit the new draft collective 
bargaining agreement to the Board for approval and the Union’s membership for 
ratification

Interest Based 
Bargaining

55
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Interest Based Bargaining

Interest based bargaining (IBB) goes by a variety of names 
including “win-win” and “mutual gains bargaining”

IBB dispenses with the use of a chief spokesperson and sequential 
exchanges of formal written proposals in favor or participation by 
many individuals and reliance on interest-based problem solving

Interest Based Bargaining

• IBB process:

• The participants identify issues of mutual concern

• The participants identify the various interests both parties have in the issues, 
while avoiding taking positions on the issues

• Participants jointly brainstorm options and solutions – no judging!

• Participants apply standards or criteria to evaluate solutions or options – now 
you judge!

• Often, parties revert back to traditional bargaining for economic proposals

57
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Interest Based Bargaining

• IBB format:

• The process uses experiences facilitators to train the participants in the IBB 
techniques and help the parties in negotiation sessions work towards consensus 
solutions on which have been mutually identified by the parties

• Training providers:

• Federal Mediation and Conciliation Service (FMCS) free of charge

• The Illinois Education Association and other unions will also provide facilitators

• Private facilitators are an option

Interest Based 
Bargaining

60

• The IBB process relies on:

• Extensive training of the bargaining teams 
in problem solving and listening 
techniques

• Commitment of all or most of the members 
of the Board to participate in the training 
and interest based bargaining negotiation 
sessions

• A willingness of all the participants to 
follow the IBB format and principles

59
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Interest Based 
Bargaining

• Time commitment:

• Generally, the training lasts 1-2 days

• Focus of the training:

• The facilitators will stress keeping 
an open mind

• The Board and Union will practice 
listening techniques and participate 
in group exercise and negotiation 
scenarios to demonstrate the benefit 
of the techniques

Interest Based Bargaining

• Advantages to IBB:

• Open exploration and discussion of issues may promote better understanding 
and relationships

• The Union may develop a better appreciation of the Board’s limitations and 
interests

• The process may help dissipate bitterness built up over previous difficult 
negotiations

• The process usually entails an expedited process with a deadline

61

62

33



Interest Based Bargaining

• Disadvantages to IBB:

• Unrealistic expectations may cause problems

• Multiple participants in discussion raise possible contract language problems

• Bargaining history is more challenging to discern and verify

• Individuals may be subject to personal attacks if parties do not adhere to the IBB 
principles

• The process demands a significant time commitment on all participants

Strategic 
Considerations

63
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Negotiations Strategies and Techniques

• Strategic considerations:

• Use the bargaining table solve problems

• For wage matters, work off the same data points

• Be careful of regressive bargaining

• Use “package proposals”

• Note: Packages tend to be more useful in the later stages of the process

• Use “supposal” or “what if” scenarios

Negotiations Strategies 
and Techniques

• Additional strategic considerations:

• Use the “sidebar”

• Focus on diminishing expectations

• Know your audience

• Cost each financial proposal

65
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Negotiations Strategies and Techniques

• Additional strategic considerations:

• Know how each proposal directly affects each member of the union’s bargaining
team, particularly in terms of compensation

• “Sleeping dogs” and “sacred cows”

• Sleeping dogs: avoid proposing changes when the Board arguably has retained the right in
question

• Sacred cows: are contract provisions that appear to be minor but are likely to provoke a
disproportionately charged response

Economics – Salary

• Key factors in determining the level of annual salary increase:

• The Board’s current and projected financial condition

• The Board’s revenue limitations and constraints

• Comparable wage data, salary schedules, benefits packages, and contracts

• The problem with salary schedules:

• The combination of horizontal and vertical schedule movement can yield
significant salary increases

• Calculate the cost of schedule movement and consider eliminating schedules
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Economics – Fringe Benefits

• Benefits have surpassed salary as crucial and most difficult 
negotiations issues for colleges
• Benefits costs continue to increase, especially with higher numbers of 

employees retiring with pre- and post-retirement benefits, including retiree 
health insurance benefits

Economics – Fringe Benefits

• Methods to reduce or control employee health insurance benefit costs:

• Seek greater employee percentage contribution

• Restructure health insurance benefit plan options to include less costly plan 
options

• Evaluate the benefits of health savings account (HSA)

• Consider any viable plan design changes

• Establish a joint health insurance committee
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What is a “Meeting” and What is a “Public Body”?

A majority of a quorum of a public body may not meet to discuss public 
business without complying with the Open Meetings Act ("OMA"). 

For a seven-member board, a quorum is four and a majority of a 
quorum is three. 

A “meeting” includes communication in person or by video or audio 
conference, phone call, e-mail, other electronic messaging, or “other 
means of contemporaneous interactive communication.” 

What is a “Meeting” and What is a “Public Body”?

• If no public business is discussed, it is not a “meeting.” 

• However, if public business is discussed, then the gathering qualifies 
as a meeting. Notice must be posted and minutes must be kept.

• "Public body" also includes committees.  If the board creates a two-
member (or three-member) committee to deal with a particular topic, 
the committee must post notices and agendas for its meetings and keep 
minutes.

75
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What is a “Meeting” and What is a “Public Body”?

• A public body must give public notice of the schedule of its regular meetings (including 
dates, times, and places) at the beginning of each calendar or fiscal year. 

• If a change is made in regular meeting dates, at least 10 days’ notice must be given by 
publication in a newspaper of general circulation in the public body’s service area and 
must also be posted in the principal office of the public body or (if no such office exists) 
at the building in which the meeting is to be held. 

• The public body must also post an agenda for each regular and special meeting at least 48 
hours in advance of the meeting, at the principal office of the public body, at the meeting 
location and on the public body’s website. 

• Public bodies are to supply a copy of the notice of their regular meetings, and of any 
special, emergency, rescheduled regular, or reconvened meetings, to any news medium 
that has filed an annual request for such notice.

Must a topic be on the Agenda to be Discussed at that 
Meeting by the Board?

• The OMA states that "the requirement of a regular meeting agenda shall not 
preclude the consideration of items not specifically set forth in the agenda." 

• The Illinois Appellate Court has held that this language means that items 
not specifically listed in a regular meeting agenda may only be deliberated 
and discussed by boards - not acted upon - at that meeting. 

• Boards are strongly advised to be sure that any matter to be voted upon is 
included on their regular meeting agendas. 

• An amended agenda which adds new proposed action items should be 
posted and sent to requesting news media at least 48 hours ahead of the 
meeting. 
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What Type of Notice Must be Given for Action Items?

• The agenda must set forth the general subject matter of any final 
action to be taken at the meeting.  

• Final action at a meeting shall be preceded by a public recital of the 
nature of the matter being considered and other information that will 
inform the public of the business being conducted.

What Topics May 
the Board Discuss 
in a Closed 
Meeting?

• The OMA requires public bodies 
to meet in public, unless an 
exception to the requirement of 
open meetings applies. 
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What Topics May the Board Discuss in a Closed 
Meeting?

• The exceptions most commonly relevant for our purposes provide that a 
board of trustees hold a closed meeting to discuss the following subjects:
• Appointment, employment, compensation, discipline, performance, or dismissal of 

specific employee(s) or volunteers of the college, independent contractors in an 
educational setting or legal counsel for the college.

• Collective negotiating matters between the college and its employees or their 
representatives, or deliberations concerning salary schedules for one or more classes of 
employees. 

• Selection of a person to fill a public office, as defined in the Open Meetings Act, or to 
fill a vacancy in a public office whose occupant the college has legal authority to 
appoint, or the discipline, performance or removal of the occupant of a public office 
whom the college has legal authority to remove. 

What Topics May the Board Discuss in a Closed 
Meeting?

• A board may hold a closed meeting to discuss the following subjects:

• Purchase or lease of real property for the use of the college, including meetings 
held to discuss whether a particular parcel should be acquired. 

• Setting a price for the sale or lease of property owned by the college. 

• Security procedures, school building safety and security, and the use of 
personnel and equipment to respond to an actual, a threatened, or a reasonably 
possible danger to the safety of employees, students, staff or public property. 
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What Topics May the 
Board Discuss in a Closed 
Meeting?

• A board may hold a closed meeting to discuss the 
following subjects:

• A student disciplinary case (or cases).

• Placement of a student(s) in special education 
programs and other matters relating to 
individual students. 

• Litigation, when an action against, affecting or 
on behalf of the college has been filed and is 
pending before a court or administrative 
tribunal, or when the college finds that an 
action is probable or imminent, in which case 
the basis for the finding must be recorded and 
entered into the minutes of the closed meeting. 

What Topics May the Board Discuss in a Closed 
Meeting?

• A board may hold a closed meeting to discuss the following subjects:

• Self-evaluation, practices and procedures or professional ethics, when the board 
is meeting with a representative of a statewide association of which the college 
is a member. 

• Discussion of minutes of meetings lawfully closed under the Open Meetings 
Act, whether for purpose of approval by the college of the minutes or semi-
annual review of the minutes. 
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What Procedure Should the Board Follow To Go Into 
Closed Session?

• A motion to go into closed session must cite the OMA exceptions 
which authorize that particular closed session. 

• A roll call vote taken in open session is needed to go into a closed 
meeting.

• The board may properly convene in closed session during any regular 
meeting to discuss statutorily permitted topics if it follows the above 
procedures, even if the agenda for that meeting does not list a closed 
session. 

How Detailed Should 
Closed Meeting Minutest 
Be?

• The Open Meetings Act requires public bodies to 
keep minutes of all meetings, including at a 
minimum:

• The meeting date, place, and time.

• Trustees recorded as present or absent.

• A “summary of discussion on all matters 
proposed, deliberated, or decided”, with a record 
of any votes taken.
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How Detailed Should Closed Meeting 
Minutes Be?
• Minutes of closed sessions are subject to these same content 

requirements. 

• It is not acceptable for your closed session minutes to simply say “the 
Board discussed the Johnson lawsuit.”

• The minutes must summarize the discussion about the lawsuit, as by indicating 
who brought the matter up and what they asked the board to consider. 

How Detailed Should Closed Meeting 
Minutes Be?

The OMA does not require detailed recounting of extended discussions 
or that every trustee’s comments be reported. 

The minutes-taker should try to capture the gist of the discussion and 
focus on the most important comments.

The OMA exceptions listed as topic headings in the closed session 
minutes should match the exceptions cited in the open session motion to 
hold the closed meeting.
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What Does the OMA Say About Recording 
Meetings?
• The OMA allows anyone to tape record or photograph open meetings. 

• The public body may make "reasonable regulations" governing these 
activities but may not selectively prohibit recording at certain times. 

• The OMA requires public bodies to make and maintain audio or video 
recordings of their closed meetings. 

How Should We Review and Release Closed 
Meeting Minutes and Tapes?
• The board must review closed session minutes and tape recordings 

every 6 months and release closed meeting minutes which no longer 
need to be kept confidential. 

• If closed meeting minutes are not released, the board must make a 
specific finding in the record that the need for confidentiality still 
exists.

• Tape/audio recordings may be destroyed after 18 months provided the 
minutes have been approved and that there is no pending litigation 
about a subject discussed on that particular recording.
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May a Trustee Attend a Meeting by Video 
Conference or Telephone Call?
• If allowed by the public body under rules adopted on the subject, an absent member may be 

permitted to participate electronically only if he or she is prevented from physically attending the 
meeting due to:

• Personal illness or disability;

• Employment purposes; 

• Business of the public body; or

• A family emergency or other emergency.

• A member who wishes to attend electronically must notify the “recording secretary or clerk” of the 
board before the meeting unless it is “impracticable” to do so.  

• Board takes action at the meeting to allow the member to attend by video conference or telephone 
call.

• A quorum of the board must be physically present at the actual location of the meeting.  Absent 
members may not “call in” to make up a quorum.

Trustee Electronic Communications as Public 
Records
• Under the Illinois Freedom of Information Act, “public records” include all 

records and other documentary materials pertaining to the transaction of 
public business, “regardless of physical form or characteristics, having been 
prepared by or for, or having been used by, received by, in the possession of, 
or under the control of any public body”.  5 ILCS 14/2(c)

• Electronic records relating to public business are “public records” subject to 
disclosure under FOIA even if they are generated on a public official’s 
personal electronic device or e-mail account:
• ...[W]hether information is a ‘public record’ is not determined by where, how, or on 

what device that record was created; rather, the question is whether that record was 
prepared by or used by one or more members of a public body in conducting the affairs 
of government.
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“Do’s and Do Not’s “ of Trustee 
Electronic Communication
• Do's (Permitted Electronic Communications – Text and E-mail)

• An electronic communication involving only two trustees. Recommend that 
confidential not be exchanged.

• An electronic communication broadcast to all trustees for which no response is 
required.

• An electronic communication soliciting a response but directing that response be 
made to the original sender only and not copied to the other trustees.  

• Electronic communications for purposes other than discussing public business 
(such as to confirm location of a board retreat).

“Do’s and Do Not’s” of Trustee 
Electronic Communications
• Do Not’s (Prohibited or Inadvisable Electronic Communications)

• A majority of a quorum (or more) of trustees discussing public business in a 
Zoom meeting.

• Electronic communications broadcast to all trustees which are made for the 
purpose of discussing public business and which solicit responses.

• Discussion of confidential information via electronic means.
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What Training is Required for Elected and Appointed 
Members of a Public Body under the OMA?

• Each public body must designate employees, officers and/or members to receive 
OMA electronic training provided by the Public Access Counselor (OMA 
Designees). Annual training obligation if an OMA Designee).

• Public Act 97-504 (effective January 1, 2012) extended this training requirement 
to each elected or appointed member of a public body subject to the OMA. 

• Newly elected or appointed members of public bodies must complete the training 
no later than the 90th day after the date they take any required oath of office (or 
assume their responsibilities as a member of the governmental body, if no oath is 
required), and must file a certificate of completion issued by the PAC with the 
public body. One-time training during term of office, unless an OMA Designee.

• The annual on-line training provided by Public Access Counselor can be found at 
https://foiapac.ilga.gov. 

What Happens if You Violate the OMA?

• Private citizens can enforce the OMA by suing for a court order to 
enjoin a public body from violating the Act, or to void actions taken in 
a manner which violated the Act.  

• In such cases, a prevailing plaintiff can have his attorney's fees paid by the 
public body.

• Private citizens can also file a Request for Review with the Illinois 
Attorney General’s Public Access Counselor.

• The State's Attorney can pursue civil remedies or criminal sanctions. 
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QUESTION & ANSWER
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Overview of FOIA

• A public record is defined as:

• “[a]ll records, reports, forms, writings, letters, memoranda, 
books, papers, maps, photographs, microfilms, cards, tapes, 
records, electronic data processing records, electronic 
communications, recorded information and all other 
documentary materials pertaining to the transaction of 
public business, regardless of physical form or 
characteristics, having been prepared by or for, or having 
been used or being used by, received by, in the 
possession of, or under the control of any public body.”  
5 ILCS 140/2(c).

Overview of FOIA

• All records of funds of the State, units of local government, and school 
districts are public records subject to inspection and copying by the public. 
5 ILCS 140/2.5.

• Certified payroll records submitted to a public body under Section 5(a)(2) 
of the Prevailing Wage Act are public records subject to inspection and 
copying by the public, except that contractors' employees' addresses, 
telephone numbers, and social security numbers must be redacted by the 
public body prior to disclosure.   5 ILCS 140/2.10.

• All settlement and severance agreements entered into by or on behalf of a 
public body are public records subject to inspection and copying by the 
public, subject to applicable redactions.  5 ILCS 140/2.20.
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Overview of FOIA

FOIA only provides access to 
documents; it does not require 

creation of a new record. 
Kenyon v. Garrels, 184 Ill. 
App. 3d 28, 32 (4th Dist. 

1989). 

FOIA does not require a public 
body to answer questions, nor 
does it require a public body to 
interpret or advise requesters 

as to the meaning or 
significance of public records. 

See 5 ILCS 140/3.3

Overview of FOIA

• A public body can require that a request for records be in writing.  

• A public body may not require that a requester use a particular 
form to submit a FOIA request.  

• A public body may, but is not required to, respond to oral requests 
for records.  5 ILCS 140/3(c).

• A request can be made anonymously.

• A public body cannot ask a requester why they want the records, except to 
clarify whether the request is being made for a commercial purpose.
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Overview of FOIA

• Each public body shall designate one or more officials or employees to act 
as its FOIA Officer.  

• A FOIA Officer is responsible for receiving requests, ensuring that the 
public body timely responds, and issuing the responses.  

• FOIA Officers are required to successfully complete the electronic training 
curriculum established by the PAC within 30 days after assuming the 
position, and on an annual basis thereafter. Successful completion of the 
required training curriculum within the periods provided shall be a 
prerequisite to continue serving as a Freedom of Information Officer. The 
electronic training is available at https://foiapac.ilag.gov. 

Overview of FOIA

• A public body must provide a record in electronic format requested by 
the requester if it is feasible to do so. 

• If it is not feasible to so, then the public body shall furnish it in the 
format in which it is maintained by the public body, or in paper format 
at the option of the requester. 

• A public body may charge the requester for the actual cost of 
purchasing the recording medium, whether disc, diskette, tape, or 
other medium. 
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Timelines for 
Response

• Generally, a public body has 5 business days after 
receipt of a FOIA request to respond to that FOIA 
request.  

• Business days are Monday through Friday, and do 
not include Saturday or Sunday or legal holidays in 
Illinois  (provided the public body is closed for the 
holiday). See 205 ILCS 630/17 for the holidays 
applicable to FOIA timelines.

Timelines for Response

• The time for response may be extended by up to 5 additional business days 
from the original due date for any of the reasons specified in FOIA Section 
3(e).  Most often cited for extension:

• The request requires the collection of a substantial number of specified records;

• The request is couched in categorical terms and requires an extensive search for the 
records responsive to it; 

• The requested records require examination and evaluation by personnel having the 
necessary competence and discretion to determine if they are exempt from disclosure 
(in whole or in part);

• The request for records cannot be complied with by the public body within the time 
limits…without unduly burdening or interfering with the operations of the public body.
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Timelines for 
Response

• The requester may voluntarily agree to a longer 
timeframe for response.

• Failure to timely respond is considered a denial, and 
the public body waives the right to assert that the 
request would be unduly burdensome to comply 
with or to charge copy fees.

Timelines for Response – Unduly 
Burdensome Designation

• If a categorical request for records would be 
unduly burdensome for the public body to comply 
with, the public body must notify the requester in 
writing of this and provide the requester with an 
opportunity to narrow within the first 5 business 
days after receipt of the request or the extended 5 
business days, if applicable and an extension letter 
was sent.
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Timelines for Response – Commercial 
Purpose Request
• A public body shall respond to a request for records to be used for a 

commercial purpose within 21 business days after receipt.  5 ILCS 
140/3.1.  
• “Commercial purpose” means the use of any part of a public record or 

records, or information derived from public records, in any form for sale, 
resale, or solicitation or advertisement for sales or services.  

• Requests from news media, not-for-profits, scientific or academic 
organizations are not for a “commercial purpose.”  5 ILCS 140/2(c-10). 

• If applicable, a public body may charge for search and retrieval efforts in 
connection with a commercial purpose request.  See 5 ILCS 140/6(f).

Timelines for Response – Recurrent 
Requester
• A public body shall respond to a request from a recurrent requester 

within 21 business days after receipt. 

• “Recurrent requester” means a person that, in the 12 months immediately 
preceding the request, has submitted to the same public body (i) a minimum of 
50 requests for records, (ii) a minimum of 15 requests for records within a 30-
day period, or (iii) a minimum of 7 requests for records within a 7-day period.  

• This designation does not apply to news media, not-for-profits, scientific or 
academic organization.  5 ILCS 140/2(g).
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Timelines for Response – Voluminous 
Request
• A public body shall respond to a voluminous request within 5 

business days after receipt. "Voluminous request" means a request 
that: 

• (i) includes more than 5 individual requests for more than 5 different categories 
of records or a combination of individual requests that total requests for more 
than 5 different categories of records in a period of 20 business days; or 

• (ii) requires the compilation of more than 500 letter or legal-sized pages of 
public records unless a single requested record exceeds 500 pages. Generally, 
this designation does not apply to news media, not-for-profits, scientific or 
academic organizations.  5 ILCS 140/2(h).

Timelines for Response – Voluminous 
Request
• Triggers Specific and Timely Notice Obligations to the 

Requester.

• If the request is not amended such that it is no longer a 
“voluminous request”, the public body is afforded additional 
time for response and can charge for providing electronic 
copies. 
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Denials for Exempt Content or Records

• The presumption under FOIA is that all records in the custody or 
possession of a public body are presumed to be open to inspection and 
copying.  

• Any public body that asserts that a record is exempt from disclosure 
has the burden of proving by clear and convincing evidence that it is 
exempt.  5 ILCS 1.2.

Denials for Exempt Content or Records

• Any public body that denies a FOIA request must notify the requester in 
writing of the decision to deny the request.  

• Written denial must include the reasons for the denial, including a detailed 
factual basis and supporting legal authority for any exemption claims under 
FOIA Section 7, and the right to seek review of the denial by the Illinois 
Attorney General’s Public Access Counselor (PAC) or in a court of law.

• The non-existence of a responsive record is not a denial. Rather, the 
public body should respond, “[t]here are no records responsive to your 
request.”
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Review of Denials for Exempt Content or 
Records
• A requester has 60 calendar days from the public body’s final response 

(or the date the response was due) to file a Request for Review with 
the PAC regarding the denial of a FOIA request.  

• The PAC may:

• Work to resolve the dispute between the requester and the public body;

• Issue a non-binding decision finding that the public body did or did not violate 
FOIA and, if warranted, direct disclosure of records to the requester; or

• Issue a binding decision finding that the public body did or did not violate 
FOIA, which is published on the PAC’s website.  

Review of Denials for Exempt Content or Records

Alternatively, a requester may file a civil action in circuit court for injunctive or 
declaratory relief within 2 years after the alleged violation took place.  

If a requester prevails in the litigation, the court will award the requester 
reasonable attorney’s fees.  

In addition, if the court determines that a public body willfully and intentionally 
failed to comply with FOIA or otherwise acted in bad faith, the Court can award 
a civil penalty of not less than $2,500 nor more than $5,000 for each occurrence.
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Ten General FOIA Exemptions of Particular 
Interest to Community Colleges
• Private information: 

• Unique identifiers, including a person’s social security number, 
driver’s license number, employee identification number, 
biometric identifiers, personal financial information, passwords 
or other access codes, medical records, home or personal 
telephone numbers, home address, personal license plates and 
personal e-mail addresses, unless disclosure is required by 
another provision of FOIA, a State or federal law or a court 
order.  5 ILCS 140/7(1)(b).

Ten General FOIA Exemptions of Particular 
Interest to Community Colleges
• Personal information contained within public records, the disclosure of which 

would constitute a clearly unwarranted invasion of personal privacy, unless the 
disclosure is consented to in writing by the individual subjects of the information.  

• “Unwarranted invasion of personal privacy” means the disclosure of 
information that is highly personal or objectionable to a reasonable person 
and in which the subject’s right to privacy outweighs any legitimate public 
interest in obtaining the information.  

• The disclosure of information that bears on the public duties of public 
employees and officials shall not be considered an invasion of privacy.  5 
ILCS 140/7(1)(c). 
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Ten General FOIA Exemptions of Particular 
Interest to Community Colleges
• Examples of information upheld by the PAC as exempt from 

disclosure pursuant to FOIA Section 7(1)(c) include:

• Names of individuals who submit FOIA requests (if they request anonymity) 
(upheld on many occasions in pre-authorization decisions issued by the PAC ).

• Dates of birth (upheld on many occasions in pre-authorization decisions issued 
by the PAC), but not age.

• Race/ethnicity (2010 PAC 5602).

• Names, application and application-related information of unsuccessful 
applicants for employment (2010 PAC 5196; 2010 PAC 5602; 2010 PAC 5653; 
2010 PAC 9187; and 2010 PAC 7800).

Ten General FOIA Exemptions of Particular 
Interest to Community Colleges
• Examples of information upheld by the PAC as 
exempt from disclosure pursuant to FOIA Section 
7(1)(c) include:
• Educational transcript (2010 PAC 6398, has no bearing on job performance).

• Employer-issued cell phone numbers (2010 PAC 8685, disclosure could subject staff to 
excessive calls from the public at all times of the day; could also impair the ability for 
employees to be contacted for work related reasons).

• An employee’s or trustee’s personal expenses for meals and entertainment which were 
not submitted for reimbursement to the public body (2010 PAC 7316, had no bearing on 
public duties of public employees and is not use of public funds).
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Ten General FOIA Exemptions of Particular 
Interest to Community Colleges
• Examples of information upheld by the PAC as exempt from 

disclosure pursuant to FOIA Section 7(1)(c) include:

• An employee’s or trustee’s personal appointments (2010 PAC 7187 and 2010 
PAC 9371).

• Names and other identifying information for persons who express opinions, 
concerns or complaints to a public body (2010 PAC 8559, citizens have a 
privacy right in the opinions they express).

• Medical information (upheld on many occasions in pre-authorization decisions 
issued by the PAC).

Ten General FOIA Exemptions of Particular 
Interest to Community Colleges
• Examples of information upheld by the PAC as exempt from 

disclosure pursuant to FOIA Section 7(1)(c) include:
• Names of pension fund beneficiaries (2010 PAC 11125, not public 

employees, so they have a reasonable expectation of privacy).

• Certain payroll deduction information (i.e., amounts withheld for state and 
federal taxes; discretionary withholdings and contributions) (2011 PAC 
13034, highly personal and does not relate to the obligation, receipt and 
use of public funds).

• Employee’s law enforcement background check (2010 PAC 9678). 
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Ten General FOIA Exemptions of Particular 
Interest to Community Colleges
• Examples of information not exempt from disclosure pursuant to FOIA Section 

7(1)(c) include:

• Names, titles, salary and hire date of current or former employees.

• Employment application and resume of current or former employees.

• Generally, personnel files.

• Employee discipline records.

• Timesheets.

• Records which reflect a current or former employee’s vacation time, sick 
time, compensatory time, personal time, etc.

Ten General FOIA Exemptions 
of Particular Interest to 
Community Colleges

• Examples of information not exempt from disclosure 
pursuant to FOIA Section 7(1)(c) include:

• Employee photographs.

• Resignation letter.

• Employer’s “Do Not Hire” list.

• Resumes and curricula vitae of candidates for public 
office.
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Ten General FOIA Exemptions of Particular 
Interest to Community Colleges
• Preliminary drafts, notes, recommendations, memoranda and 

other records in which opinions are expressed, or policies or 
actions are formulated, except that a specific record or 
relevant portion of a record shall not be exempt when the 
record is publicly cited and identified by the head of the 
public body… 5 ILCS 140/7(1)(f). 

Ten General FOIA Exemptions of Particular 
Interest to Community Colleges
• Examples of information upheld by the PAC as exempt from disclosure pursuant 

to FOIA Section 7(1)(f) include:

• Records in “draft” form (per se exempt from disclosure).

• Memoranda containing recommendations of officials and/or employees of 
a public body about an individual’s continued employment (2010 PAC 
6032).

• E-mails expressing an opinion about a job candidate (2010 PAC 7800).

• Internal e-mails in which strategy was discussed and deliberated and 
courses of action were formulated (i.e., new administrator search; policy 
matters; steps for investigating a complaint).
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Ten General FOIA Exemptions of Particular 
Interest to Community Colleges
• Examples of information upheld by the PAC as exempt from 

disclosure pursuant to FOIA Section 7(1)(f) include:

• Pre-decisional notes and other communications used as part of a public body’s 
deliberative process in determining how to proceed with a specific matter (i.e., 
notes taken by administrators during an investigation).

• Candidate interview questions (2010 PAC 7800).

• Candidate rating sheets (2010 PAC 7800).

• Chart listing candidate’s strength and weaknesses (2010 PAC 7800).

Ten General FOIA Exemptions of Particular 
Interest to Community Colleges
• Proposals and bids for any contract, grant, or agreement, including information which if it 

were disclosed would frustrate procurement or give an advantage to any person proposing 
to enter into a contractor agreement with the body, until an award or final selection is 
made.  Information prepared by or for the body in preparation of a bid solicitation shall be 
exempt until an award or final selection is made.  5 ILCS 140/7(1)(h).

• Closed session meeting minutes.  See 5 ILCS 140/7(1)(l).

• Attorney-client privileged communications.  See 5 ILCS 140/7(1)(m).

• Records relating to collective negotiating matters between public bodies and their 
employees or representatives, except that any final contract or agreement shall be subject 
to inspection and copying.  See 5 ILCS 140/7(1)(p).

• Test questions, scoring keys, and other examination data used to determine the 
qualifications of an applicant for a license or employment.  See 5 ILCS 140/7(1)(q).
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Ten General FOIA Exemptions of Particular 
Interest to Community Colleges
• Records relating to a public body’s adjudication of employee 

grievances or disciplinary cases; however, this exemption 
shall not extend to the final outcome of cases in which 
discipline is administered.  5 ILCS 140/7(1)(n).
• Note: In a 2010 non-binding opinion, the Public Access Counselor (PAC) stated that in order to 

properly apply FOIA Section 7(1)(n), a public body’s adjudication of a disciplinary matter 
should include, at the very least, the commencement of some type of formal hearing to determine 
the rights of the employee.  See Request for Review 2010 PAC 9662.

• In 2013 the PAC issued a binding opinion concerning documents generated as part of a public 
body’s investigation of alleged employee misconduct and held that records generated during a 
public body’s internal investigation of a matter that did not result in any formal adjudicatory 
proceeding do not relate to an “adjudication” within the meaning of 7(1)(n), and, therefore, were 
not exempt from disclosure.  See Public Access Opinion 13-011.

Ten General FOIA Exemptions of Particular 
Interest to Community Colleges
• In 2014, the Illinois Appellate Court in Kalven v. City of 

Chicago, 2014 IL App (1st) 121846, held that FOIA Section 
7(1)(n) applies to the adjudication of employee grievances and 
disciplinary cases, and adjudication requires a formalized legal 
proceeding that results in a final and enforceable decision. 

• The records at issue in this case were the Chicago Police 
Department’s Complaint Register files and Repeater Lists, and 
the Court determined that neither were exempt from disclosure 
under FOIA Section 7(1)(n).  
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Ten General FOIA Exemptions of Particular 
Interest to Community Colleges
• Note:

• In 2016, the Illinois Appellate Court in Peoria Journal Star v. City of 
Peoria, 2016 IL App (3rd) 140838, held that an internal disciplinary 
report that was created before any adjudication took place and 
existed independent of any adjudication was merely an investigative 
report, not an adjudicative one, and that the report later led to 
disciplinary action did not make it exempt under FOIA Section 
7(1)(n).

Ten General FOIA Exemptions of Particular 
Interest to Community Colleges
• Information prohibited from being disclosed by the Personnel Records 

Review Act (PRRA).  5 ILCS 140/7.5(q).

• The PRRA prohibits the disclosure of performance evaluations in response to a FOIA 
request.  See 820 ILCS 40/11.

• An employer shall review a personnel record before releasing information to a third 
party (except when the release is ordered to a party in a legal action or arbitration) and 
delete disciplinary reports, letters of reprimand or other disciplinary records which are 
more than 4 years old.  See 820 ILCS 40/8.

• With respect to FOIA requests for discipline documents, written notice must be sent to 
an employee by first-class mail to the employee's last known address or by email, if 
available, on or before the day the information is divulged.  See 820 ILCS 40/7.
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Electronic Communications and FOIA –
Public Officials
• Electronic records relating to the transaction of public business are “public 

records” subject to disclosure under FOIA even if generated on a public 
official’s private equipment and/or maintained on personal electronic 
accounts.  2011-006.

• The public body subject to this binding decision filed for administrative review.  
Ultimately, the Appellate Court held that communications via text message and e-mail 
between board members during a board meeting are subject to FOIA.  City of 
Champaign v. Madigan, 2013 IL App (4th) 120662.

• Once trustees convene a public meeting, they collectively become a public body.  Any 
communication that pertains to public business and sent or received by trustees when 
the public meeting is in session is a public record subject to FOIA.

Electronic Communications and FOIA –
Public Employees
• On January 28, 2016, CNN submitted a FOIA request to the Chicago Police Department (“CPD”) 

seeking “all emails related to Laquan McDonald from Police Department email accounts and 
personal email accounts where business was discussed” for 12 named CPD officers for specified 
date ranges.  CNN sought review of the scope of the CPD’s search for responsive records.

• The PAC determined that the CPD violated FOIA by failing to conduct an adequate search for all 
emails responsive to the request. 

• Among other things, the PAC concluded that CPD had a duty to search for responsive records 
contained in the personal email accounts of the named officers since “communications pertaining 
to the transaction of public business that were sent or received on the CPD employees’ personal e-
mail accounts are ‘public records’ under the definition of that term in section 2(c) of FOIA.” 

• The PAC directed CPD to search the personal email accounts of the 12 named officers for 
responsive documents but noted that CPD may initially conduct this search by asking the named 
officers whether they maintain any records responsive to the request, and, if so, by requiring the 
officers to provide copies of the records to CPD’s FOIA officer. 
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Electronic Communications and FOIA –
Public Employees
• The PAC’s decision was upheld by the Court on administrative review.  The 

Court recognized that in order to qualify as a public record, a 
communication must both (1) pertain to the transaction of public business 
and also either have been (2) prepared by, (3) prepared for, (4) used by, (5) 
received by, (6) possessed by, or (7) controlled by a public body.  

• Here, because police officers can act on behalf of the City individually vis-
à-vis their employment, they act for the public body whenever their actions 
pertain to City business.  Individual police officers act for the public body 
whenever they individually do some kind of “public business” (a term that 
the Court did not define).  Thus, any such records on their personal devices 
are public records of the City.  

Electronic Communications and FOIA –
Public Employees
• The Court differentiated between city council members (elected officials) 

and police officers (employees) by explaining that, while a public body can 
act through its employees, agents, and elected officials, some of them (like 
city council members) can only act collectively while others (like police 
officers) act for a public body individually, without meetings or quorums.

• Thus, the holding in City of Champaign v. Madigan, 2013 IL App (4th) 
120662, that communications from elected officials’ personal electronic 
devices/accounts are public records only when such communications 
happen during a meeting at which a quorum is present, remains intact.
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Overview: Key Issues to 
Consider for Financial Oversight

Sources of FundingSources of Funding

• Assessment Appeals
• Tax Rate Objections
• Exemptions

Protecting Your Property Tax BaseProtecting Your Property Tax Base

Budget, Fund Accounting, and Auditing 
Requirements
Budget, Fund Accounting, and Auditing 
Requirements

Public Contract RequirementsPublic Contract Requirements

Financial 
Planning

• Financial planning for current and 
future operation of community 
colleges shall provide for both a 
sound educational program and 
prudent use of public funds. 23 
Ill. Adm. Code 1501.502.
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Sources of Community College Funding

Property Taxes Tuition State 
Appropriations

Grants

Financial Oversight:
Property Tax 
Assessment Appeals
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Property Tax Assessment Appeals
Protecting Your Tax Base

Levels of Appeal

PTAB Circuit Court

144

145

76



Getting Involved in the Assessment Appeal Process

• Intervention – Process

• Board of Review Notice 

• Resolution

• Intervention 

• One Page Application

• No Filing Fee

Benefits of College Involvement

• Present Evidence

• Rebuttal

• Settlement – 99% of property 
tax disputes result in settlement

• Trial Participation

• Cost-Benefit Analysis

• Monitor Process

• Intergovernmental Cooperation

• Tax Increases

• Make Your Presence Known
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Sample College Results – 8 Cases

• Average College Potential Refund:  $14,296

• Average College Actual Refund:  $3,468

• Average Legal Fees Per Case:  $1,353

• College Savings Per Case:  $9,475

• Total College Savings:  $66,327

Intervention Goals

Settle PTAB Appeals Minimize Refunds

Long-Term Settlement Get to the Reasonable 
Value
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Sample Case - Target

Property Details
Location: Wheaton, IL
136,036 square feet
12.3146 Acres
Built in 1992

Sample Case - Target
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Sample Case - Target

Appraisal Evidence

Cost Approach – Supportive

Income Approach – Income Properties

Sales Comparison Approach – Preferred in Illinois

Sample Case – Target – Taxpayer’s Evidence

Sale Comp #1

Naperville Wal-Mart

$25.92 psf

Purchased for Redevelopment

Sale Comp #2

Waukegan Empty Retail
$32.69 psf

Deferred Maintenance
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Sample Case – Target – College’s Evidence

Sale Comp #1

Oak Brook Jewel Osco

$70.78 psf

Purchased by Tenant

Sale Comp #2 

Naperville Burlington Coat

$72.68 psf

25 Year Lease

Financial Oversight:
Tax Rate Objections
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Tax Rate Objection Process

• Property Tax Code authorizes a taxpayer to file an objection complaint in circuit court to 
taxes extended against that property, on the ground that alleged unlawful acts or 
omissions by taxing bodies involved rendered one or more of their levies invalid in whole 
or part. PTC § 23-10, 35 ILCS 200/23-10.

Defending or otherwise 
resolving tax objections

• Recommended first steps:

• When you receive notice that objections have been filed to one or 
more of your college’s tax levies, forward copies of the objections 
to college legal counsel to review and assist you in evaluating 
strategic options.

• Factors to be considered include the legal merit or lack of merit of 
the objections, as well as the total estimated amount of the 
objectors’ refund claim for each objection.  

• The total refund claim amount for any objection will be equal to 
the aggregate EAV of the taxpayers who have filed the objection, 
multiplied by the tax rate complained of cited in the objection.
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Defending or otherwise resolving tax 
objections
• Based on the consultation with college counsel, gather records as 

needed in order to provide a response to the State’s Attorney and the 
plaintiffs’ attorney regarding the objections, or for legal counsel to use 
in preparing a response on behalf of the college.

• Provide direction to college counsel regarding the approach or 
approaches your college wishes to take in seeking resolution of the 
objections. 

Defending or otherwise resolving tax 
objections
• Options:

• Obtaining agreement of plaintiffs (through their attorney) to voluntarily 
withdraw the objection as lacking merit.

• Negotiating settlement of the objection or objections at a percentage of the tax 
rate complained of in the objections. Any proposed settlement should be 
approved by your college’s governing board.

• Moving for judgment in the college’s favor on the objection(s), and proceeding 
to hearing in the Circuit Court.  
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Common objections to college tax levies

• Excessive accumulation objections

• Typically assert that the challenged levy resulted in an excess accumulation of assets in the 
levied-for fund because, at the time the levy was made, the fund’s available assets exceeded 
two times its average annual expenditure.

• Excess accumulation claims are analyzed according to the guidelines set out in Central 
Illinois Public Service Co. v. Miller, 42 Ill.2d 542, 248 N.E.2d 89 (1969) (“CIPS v. Miller”).

• If available assets of that magnitude are shown, the taxing body can defeat the objection by 
presenting credible evidence as to why it needed to make an additional levy.

Common objections – improper 
expenditures of “tort” funds

• Allege that college financial records show that it made 
“improper expenditures” from proceeds of levies for 
tort/liability insurance purposes, and that the tort levy 
should be reduced by the amount by which the fund 
would be replenished if reimbursed for the alleged 
wrongful “diversions of assets”.

• To support plaintiffs’ allegations, the text of these 
objections often cite budget line items for unemployment 
compensation and workers compensation.
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Common objections – improper expenditures 
of “tort” funds
• However, §9-107 of the Local Government and Governmental 

Employees Tort Immunity Act expressly permits funds raised by the 
levy which it authorizes to be used for “protection against and 
reduction of any liability or loss…under the Workers Compensation 
Act…and the Unemployment Insurance Act.” 745 ILCS 10/9-107. 

Financial Oversight: 
Property Tax 
Exemptions
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Common Disputes

• Charitable Exemptions – Must Be In Charitable Ownership and 
Charitable Use

• Hospitals

• Performing Arts

• Research and Science

• Religious Institutions – Must Be Used For Exclusively Religious 
Purposes

• Schools – Not Used With a View Towards Profit

Financial Oversight: 
Adopting a Budget, Fund 
Accounting, and the 
Annual Audit
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Budget Requirements

• Section 3-20.1 of the Act requires a budget to be adopted within 
or before the first quarter of a fiscal year.

• Make a tentative budget available for at least thirty days prior 
to the Board’s approval of the budget.

• Publish notice of the ability to inspect the tentative budget.

• Hold at least one public hearing prior to final action adopting 
the budget.

• File written or electronic copy with ISBE.

Fund Accounting

• Illinois Community College Board (“ICCB”) fund 
accounting regulations require the use of funds that 
“shall be used for publicly reporting community 
college financial transactions.” 23 Ill. Adm. Code 
1501.511(a).
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Fund Accounting

• Legal Authority for Funds – Specific community college funds, and 
the permitted uses of monies in these funds, are established through 
the Illinois Public Community College Act (110 ILCS 805/1, et seq.), 
ICCB regulations, and other statutes applicable to public bodies. 

• Operating Funds – The Operating Funds consist of the Education 
Fund; the Operations, Building, and Maintenance Fund; and the Public 
Building Commission Operation and Maintenance Fund. 23 Ill. Adm. 
Code 1501.511.

Audit Requirement

• Section 3-22.1 of the Act requires an audit to be made 
as of the end of the each fiscal year by an accountant 
licensed to practice public accounting in Illinois.

• The Board must appoint a College auditor.

• Audit shall include a verification of student 
enrollments.

• Copies of the audit shall be filed with the State Board 
by October 15 following the end of the fiscal year.
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Financial Oversight: 
Public Contracts

Public Bidding  Requirements

• The Board has the authority “[t]o award all contracts for purchase of 
supplies, materials or work involving an expenditure in excess of 
$25,000 or a lower amount as required by board policy to the lowest 
responsible bidder considering conformity with specifications, terms 
of delivery, quality, and serviceability; after due advertisement, except 
for ….”

110 ILCS 805/3-27.1
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Public Bidding  Exemptions

• Services of individuals possessing a high degree of professional skill

• Change orders for contracts awarded through a public bid that, due to unforeseen 
revisions, not the fault of the contractor, require expenditures of not more than 
10% of the contract 

• Information technology (use, purchase, delivery, and/or installation of data 
processing equipment)

• Goods and services procured from another governmental agency

• Contracts for goods or services which are economically procurable from only one 
source (such as for the purchase of magazines, books, periodicals, pamphlets and 
reports, and for utility services, such as water, light, heat, telephone or telegraph)

• Emergency expenditures if approved by ¾ of the members of the board

Public Bidding  Exemptions

• Maintenance or servicing of equipment by the manufacturer or its authorized agent

• Construction contracts for a single project involving an expenditure not to exceed 
$50,000 and not involving a change or increase in the size, type, or extent of an 
existing facility. 

• Equipment previously owned by another entity

• Perishable foods and beverages

• Duplicating machines or supplies

• Natural gas 

• Printing of finance committee reports and departmental reports

• Printing or engraving bonds, tax warrants, and other evidences of indebtedness
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Awarding the Bid 
Criteria

• Lowest

• Alternate Bids

• Responsive 

• Material Defects – Nonwaivable

• Minor Variances – Waivable

• Responsible

• Pre-qualification of Bidders

• Post-Bid Pre-Award Negotiations

QUESTION & ANSWER
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Contact Us

@RSchwartzLaw       Robbins Schwartz

Chicago | Collinsville | Champaign | Lisle | Rockfordwww.robbins-schwartz.com

marketing@robbins-schwartz.com

176

92



www.robbins-schwartz.com 

EMILY P. BOTHFELD

PARTNER, CHICAGO 
312.332.7760 
ebothfeld@robbins-schwartz.com 

Emily Bothfeld counsels higher education institutions and K-12 school districts 
on various issues, including student discipline, Title IX, free speech and 
expression, student disability rights, board governance, and policy 
development. In her role leading the firm’s Title IX practice, Emily performs 
extensive work with educational institutions to ensure compliance with Title IX 
and related laws in all aspects of employment and education, including 
recruitment, admissions, academic programs, counseling, financial assistance, 
athletics and extracurricular activities, and facilities access. Emily was 
instrumental in Robbins Schwartz’s development of policies, procedures, and 
training materials for school districts and higher education institutions in 
response to the United States Department of Education’s 2020 amendments to 
the Title IX regulations, and Emily has significant experience working closely 
with Title IX Coordinators and administrators tasked with investigating and 
adjudicating sexual harassment reports and complaints. 

Emily also represents both educational institutions and private companies in 
matters related to student privacy. She regularly advises school districts 
regarding privacy considerations and compliance requirements associated with 
the use of educational technology platforms. She has significant experience 
negotiating data privacy agreements and education-related service agreements 
on behalf of schools and organizations. In 2020, Emily co-drafted the Illinois 
addendum to the National Data Privacy Agreement (“NDPA”), a standardized 
agreement used by school districts and educational technology vendors 
throughout the United States to streamline the contracting process and 
establish a consistent framework for protecting and managing student data. 
The NDPA is currently being utilized by approximately 750 school districts in 
Illinois and over 11,000 nationally to facilitate compliance with state and federal 
student privacy and security laws. 

Emily has extensive experience representing educational institutions in 
responding to complaints filed with the U.S. Department of Education’s Office 
for Civil Rights, Illinois State Board of Education, Office of the Illinois Attorney 
General, and Illinois Department of Human Rights.  Emily regularly defends 
educational entities in state and federal court in defending against 
constitutional, civil rights, and breach of contract claims. 

Before joining Robbins Schwartz, Emily represented students with disabilities in 
special education matters.  Emily attended the George Washington University 
Law School, where she was a member of the George Washington International 
Law Review and the GW Law Moot Court Board.  Prior to attending law school, 
Emily taught high school mathematics and science in Hangzhou, China. 

PRACTICE AREAS 
Education Law 
Higher Education 
Special Education 
Student Discipline 

EDUCATION 
J.D., with honors, George
Washington University
Law School

B.S., cum laude,
Vanderbilt University

ADMITTED TO PRACTICE 
U.S. Court of Appeals for 
the Seventh Circuit 

U.S. District Court for the 
Northern District of Illinois 

Supreme Court of Illinois 

ORGANIZATIONS 
Trustee, Associated 
Colleges of Illinois 

Chicago Bar Association 

Illinois Council of School 
Attorneys 

National Council of School 
Attorneys 
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RECENT PUBLICATIONS 
“College Admissions Under Fire as Top Court Takes Affirmative Action Case,” 
Chicago Daily Law Bulletin (2022) 
 
“Disabled Athlete Can’t Support ADA Claims,” Chicago Daily Law Bulletin (2018) 
 
 

RECENT PRESENTATIONS 
Best Practices for Safeguarding Data in an Increasingly Digital World, SecurED 
Schools: K-12 Data Privacy and Cybersecurity Conference (January 2023) 
 
Legal Gymnastics in the Age of COVID and Other Challenges, Illinois Council of 
Community College Presidents Retreat (January 2022) 
 
Making Sense of the Alphabet Soup:  FERPA, COPPA, SOPPA, ISSRA, MHDDCA, 
and PIPA and Strategies for Compliance, Secured Schools K-12 Data Privacy and 
Cybersecurity Conference (January 2022) 
 
Preparing for Implementation of the New Title IX Regulations: 
Recommendations for Human Resources Professionals, Illinois Association of 
School Personnel Administrators (November 2020) 
 
Legislative Update:  A Review of New (and Proposed) Laws Affecting Illinois 
Community Colleges’ Risk Management Practices, Illinois Community College 
Chief Financial Officers Fall Conference (October 2019) 
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THOMAS C. GARRETSON 

PARTNER, CHICAGO 
312.332.7760 
tgarretson@robbins-schwartz.com 

 
Tom advises and counsels employers in the public and private sectors in all 
areas of labor and employment law, including workplace investigations, 
disciplinary action, leaves and accommodation requests, contract disputes, 
wage and hour issues, and general human resources compliance.  Tom has 
significant experience working closely with management in traditional labor 
matters, including union organizing, collective bargaining and contract 
negotiations, grievances, and unfair labor practices.  Tom also defends 
employers in state/federal court and before administrative agencies involving 
claims of discrimination, harassment, retaliation, and breach of contract. 
 
Prior to joining Robbins Schwartz, Tom worked as a labor relations attorney for 
the Cook County Health System.  During law school, Tom interned with the U.S. 
Equal Employment Opportunity Commission’s Enforcement Unit. 
 

RECENT PUBLICATIONS 
“Seventh Circuit Certifies Question to Illinois Supreme Court Regarding When 
BIPA Claim Accrues” Employment and Labor Law Flashpoints, IICLE (2021) 
 
“Get off my Property: SCOTUS Limits Union Access to Employer Premises,” 
Employment and Labor Law Flashpoints, IICLE (2021) 
 
“Recent Department of Labor Opinion Letters: Pay for Training and Travel,” 
Employment and Labor Law Flashpoints, IICLE (2021) 
 
“Seventh Circuit: Jury, Not Judges, Must Decide Coach’s Sex Discrimination 
Claim,” Employment and Labor Law Flashpoints, IICLE (2020) 
 
“Unions Strike Back Through Amendments to Illinois Public Labor Acts,” 
Employment and Labor Law Flashpoints, IICLE (2020) 
 
“Heading Into the New Year with New Employment Laws,” Employment and 
Labor Law Flashpoints, IICLE (January 2019) 
 
 

RECENT PRESENTATIONS 
Never a Dull Moment - Case Studies and Tales from HR, IASPA Annual 
Conference (January 2022) 
 
Updates from the Department of Human Rights, IAPD/IPRA Soaring to New 
Heights Conference (January 2022) 
 
The Nuts and Bolts of Employee Leave Rights Under the FMLA, ADA, and 
Illinois Law, IAPD/IPRA Soaring to New Heights Conference (January 2022)

 
 

PRACTICE AREAS 
Labor & Employment 
 
 

EDUCATION 
J.D., Chicago-Kent College 
of Law 
 
B.A., with honors, 
Michigan State University 
 
 

ADMITTED TO PRACTICE 
U.S. District Court for the 
Northern District of Illinois 
 
Supreme Court of Illinois 
 
 

ORGANIZATIONS 
Chicago Bar Association 
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Mid-Term and Successor Bargaining Trends Post-COVID-19, IASA Legal 
Workshop (December 2021) 
 
Employee Misconduct Investigations and Discipline During a Pandemic, IASPA 
Annual Conference (January 2021) 
 
Is it ADA, FMLA, or Other Leave? Navigating the Murky Waters of Employee 
Leave Benefits, IAPD/IPRA Soaring to New Heights Conference (January 2020) 
 
Updates from the DOL: New Developments for FMLA, FLSA, and IWPCA, 
IAPD/IPRA Soaring to New Heights Conference (January 2020) 
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HOWARD A. METZ 

PARTNER, CHICAGO 
312.332.7760 
hmetz@robbins-schwartz.com 

 
Howard Metz counsels and represents school districts, community colleges, 
park districts and municipalities with respect to real estate, commercial 
transactions, construction law and land use and zoning matters.  He has 
resolved construction cases involving issues such as disputed architectural fees, 
construction defects, bidding disputes and construction delays.  Howard has 
also litigated issues involving zoning laws and municipal control over school 
property.  
 
 

RECENT PUBLICATIONS 
Contributing author, “Joint Purchasing Everything You Want to Know but Are 
Afraid to Ask!” UPDATE Magazine, Illinois ASBO (2019) 
 
Contributing author, “Public Body Social Media Rules Make Retention, Ready 
Retrieval Imperative,” Chicago Daily Law Bulletin (2019) 
 
Contributing author, “How Far Does the Law Allow Schools to Go?” UPDATE 
Magazine, Illinois ASBO (2018) 
 
Co-author, “School Construction from Start to Finish: A Project Checklist,” 
School Business Affairs Magazine, ASBO (2018) 
 
Contributing author, “Organization, Finance, and Property,” Illinois School 
Law, IICLE (2017) 
 
"Look Before You Leap: Evaluating Your Joint Purchasing Options," UPDATE 
Magazine, Illinois ASBO (2016) 
 
Contributing author, “School Property and Environmental Issues,” Illinois 
School Law, IICLE (2010 and 2012) 
 
 

RECENT PRESENTATIONS 
School Bidding, Procurement, and Prevailing Wages: From the Basics to the 
Advanced, IASA Spring Legal Seminar (March 2022) 
 
Legal considerations related to renewable energy, Illinois ASBO Administrator 
Academy: Sustainability for PK-12 Schools (November 2021) 
 
Foolproof Contract that Abide by State Laws, 2019 Illinois ASBO Annual 
Conference (May 2019) 
 
Construction Contracts: Boilerplate Language Landmines You May Not Know, 
NBI (February 2019) 

 
 

PRACTICE AREAS 
Commercial Transactions 
Construction Law 
Education Law 
Finance 
Municipal Law 
Real Estate Development 
 
 

EDUCATION 
J.D., IIT Chicago-Kent 
College of Law 
 
B.S., University of Iowa 
 
 

ADMITTED TO PRACTICE 
U.S. District Court for the 
Northern District of Illinois 
 
Supreme Court of Illinois 
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MATTHEW M. SWIFT 

ASSOCIATE, CHICAGO 
312.332.7760 
mswift@robbins-schwartz.com 

 
Matthew is a member of the labor and employment practice group. He counsels 
employers in various aspects of labor and employment law, such as employee 
discipline, labor relations, wage and hour, and employment discrimination 
matters under both federal and state laws such as the Americans with 
Disabilities Act, Family and Medical Leave Act, Age Discrimination in 
Employment Act, Title VII of the Civil Rights Act, and Illinois Human Rights Act. 
He also represents clients in state and federal courts and advises on Illinois 
Freedom of Information Act and Open Meetings Act matters.  
 
Before he joined Robbins Schwartz, Matthew served as in-house counsel and 
FOIA Officer for the Illinois Office of the Governor. In that role, he counseled 
dozens of agencies on compliance with sensitive FOIA requests, advised on 
current and potential litigation issues, and served as a legal liaison to the Illinois 
Department of Human Rights and the Illinois Human Rights Commission.  
 
 

RECENT PUBLICATIONS 
“All Together Now – Employment Law Issues in the New Title IX Rules,” 
Chicago Daily Law Bulletin (2020) 
 
“Life After Leave: Bringing Employees Back in a COVID-19 Age” Best Practices 
Magazine, American Association of School Personnel Administrators (2020) 
 
 

RECENT PRESENTATIONS 
Red Light, Green Light? Responding to Recent Decisions about COVID-19 
Mitigations, ED-RED's Virtual Member Meeting (February 2022) 

 
 

PRACTICE AREAS 
Education Law 
Labor & Employment 
 
 

EDUCATION 
J.D., University of Chicago 
Law School 
 
M.P.P., University of 
Chicago, Harris School of 
Public Policy 
 
B.B.A., summa cum laude, 
Baylor University 

 

ADMITTED TO PRACTICE 
U.S. District Court for the 
Northern District of Illinois 
 
Supreme Court of Illinois 
 
 

ORGANIZATIONS 
Chicago Bar Association 
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