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Introduction 
• DEI initiatives are being

designed and implemented by
instin1tions as a way to create a
more diverse and inclusive
workforce.

• However, these initiatives must
be carefully drafted to avoid
violating non-discrimination
laws and the U.S. Constirution.

• This presentation will discuss
DEI initiatives, the legal
challenges these initiatives face,
and provide practical guidance
on minimizing those challenges.

The Benefits of Diversity and Inclusion 
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Although the information contained herein is considered accurate, it is not, nor should it be construed to be legal advice. 
If you have an individual problem or incident that involves a topic covered in this document, please seek 

a legal opinion that is based upon the facts of your particular case. 
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Hiring, Firing and Promotions 
• Prohibition on hiring decisions 

based on race or protected 
categories long pre-dates Supreme 
Court decision 

• Exercise caution with programs 
designed to serve only historically 
underrepresented groups

• Exercise caution when thinking 
expressly about race or 
demographic numbers, but can 
consider prior lived experiences as 
related to the position in question

Hiring, Firing and Promotions 
• As always, focus on race-neutral 

factors 

• Important to document non-race, 
non-protected category reasons for 
all personnel decisions, whether 
firing or hiring 

• Train all hiring team members on 
non-discrimination law, institution 
policies, implicit bias

• Compile a trained and, whenever 
possible, a diverse hiring team
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Student DEI 
Matters
• Select Enrollment 

or Limited 
Opportunities

• Scholarships and 
Fellowships

• Access to Facilities 
and First 
Amendment Rights

The Legal Stakes

• Title IX of the Education Amendments of 1972

• A recipient shall not: “[o]n the basis of sex, provide different amount
or types of such assistance, limit eligibility for such assistance which
is of any particular type or source, apply different criteria, or otherwise
discriminate.”

• Safe harbor provision for financial assistance established through legal
instruments that require such assistance be sex-restricted.
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The Legal Stakes

• The Equal Protection Clause of the Fourteenth Amendment to the
Constitution – no state shall make or enforce any law which deny to
any person within its jurisdiction the equal protection of the laws.

• State anti-discrimination laws.

Coalition for T.J. v. Fairfax 
County School Board, 2023

 Thomas Jefferson High School for Science and Technology, a
select enrollment public school updated its admissions standards.

 After implementing these changes, the acceptance percentage for
Asian-American students dropped from 73% to 54%, while those
for white, black, and Hispanic students increased.

 A group primarily composed of Asian-American parents from the
Northern Virginia area, Coalition for T.J., initiated a lawsuit
against the School Board.

 On March 10, 2021, they presented their case in the U.S. District
Court for the Eastern District of Virginia.
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Fourth Circuit Analysis
Primary question: Do the new admission guidelines 
intentionally disadvantage Asian American students, 
thereby violating the Fourteenth Amendment's Equal 
Protection Clause?

• Does the policy have a biased effect on a specific 
racial group?

• Was the policy driven by discriminatory 
intent?

Holding:

• Fourth Circuit found in favor of the school district,

• Coalition failed to present compelling evidence
that the new admission policy unfairly affected Asian
Americans or that the Board implemented this policy
to target Asian Americans.

Petition of Writ:

• In August of 2023, the Coalition petitioned the
Supreme Court to hear its case.

Select Enrollment/Opportunity  Factors

• Christa McAuliffe v. de Blasio, 2022, holding that there was no discriminatory effect where a school 
district considered income (both the student’s and the sending school’s economic needs rank) 

• Ass’n for Educ. Fairness v. Montgomery Cnty. Bd. of Educ., 2022, holding that a school district’s 
admission process, which was changed, in part, to increase Black and Hispanic student enrollment, was 
not prohibited. 

• Including: ranking of the poverty level of student’s schools of origin and norming of their 
performance on standardized tests by comparing their performance with students in the same “poverty 
band.” 

• In the course of the appeal, the district changed its process to first universally screen all students for 
eligibility in a pool (“A” in the relevant subjects, performed above reading grade level in fourth grade, 
and received a locally normed minimum of 85th percentile on the MAP assessments) and then, 
second, used a lottery to choose from the pool to be admitted to the program, in order of lottery 
number until each magnet class reaches capacity. 
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Federal Guidance Pre and Post Students for 
Fair Admissions

• January 2023 Fact Sheet

• June 2023 Fact Sheet 

• August 2023 FAQ

• August 2023 Dear 
Colleague

• August 2023 Guidance

• September 2023 Guidance

Guidance Highlights
• Assignment of reading materials, written assignments, and discussion groups, based on a protected status may 

violate the law. 

• Institutions may hold assemblies, meetings, focus groups, or listening sessions to hear about students’ experiences 
with their identities, including race, in the school or surrounding community, or to hear students’ ideas about 
creating an inclusive school community with attention to race or other aspects of identity that affect students’ 
experiences at the school or in the world. 

• Title VI does not generally restrict sponsorship or recognizing extracurricular activities and spaces with race-related 
or other identity related themes.

• Efforts to assess or improve institutional climate, including through creation of student, staff, and/or parent teams, 
use of community focus groups, or use of climate surveys. 

• Investing in targeted recruitment, outreach, and pathway programs, including with K–12 schools, community 
colleges, Historically Black Colleges and Universities, Asian American and Native American Pacific Islander-
Serving Institutions, Tribal Colleges and Universities, and Minority-Serving Institutions.

• Giving meaningful consideration in admissions to the adversity students have faced, including a students’ financial 
means, where a student grew up or attended high school, and personal experiences of hardship and discrimination, 
including racial discrimination, and ending practices that hinder socioeconomic and racial diversity.
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Common Student DEI Initiatives to Increase Diversity
• Reviewing admission requirements for specialized/limited enrollment programs with an eye toward 

promoting uniformity/consistency to the extent practicable. 

• Tailoring recruitment efforts to be inclusive of historically underrepresented students.

• In support of retention, where analysis finds that all other factors (e.g., parental educational attainment, 
standardized test scores, grades, etc.) being equal, minoritized racial group membership or gender, 
statistically result in a lower success rate at the institution, engaging in focused efforts for students of the 
relevant race and gender, may be justifiable so long as programming is inclusive, with participation by 
other students who demonstrate need.

• Financial aid and scholarship offerings and requirements often advance institutional diversity goals 
associated with mission-driven aims and may also foster a more inclusive and broadly diverse student body. 

• English Language Learner identification and support; access for students with disabilities and pregnant 
students.  

• Inclusive teaching strategies and curricular coverage of areas related to diversity, equity and inclusion.

• Training of hiring team members on best practices to avoid discrimination and implicit bias.

Diversity and Equity Scenarios

• Hudson College is a two-year institution enrolling students who have a high 
school degree or a GED and meet its minimum grade point average requirements. 
Additionally, Hudson provides selective enrollment programs in specialized fields. 
The College’s selective programs require eligible students to apply by completing 
an application, including a written essay and successfully pass a program-focused 
standardized test. A selection committee will review the application and select 
which students will be enrolled. 

• Hudson’s mission statement references the importance of having equitable and 
diverse employment and educational environments. 

• Hudson’s legal counsel advised the Board of Trustees and College administration 
on the many challenges to diversity, equity and inclusion policies and practices 
given the recent Supreme Court decision on race in student admissions.
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Diversity and Equity Scenarios, contd.
• Hudson has reworked its student selection polices to eliminate the use of race or national 

origin as a factor in acceptance into the select enrollment programs. The selective 
programs admission process now uses a “holistic application review process” which 
allows the College to assess an individual student’s attributes and background, including 
those related to their race, racial discrimination or the racial composition of their 
neighborhood. Additionally, Hudson continues to consider a student’s membership in 
disadvantaged and/or historically underrepresented groups in its selection process. 
Hudson does not define “disadvantaged and/or historically represented groups”. 

• Hudson previously offered a scholarship for first year college students who are members 
of a “diverse population that has historically been underrepresented at the institution 
including Black, Latinx, Native American and LGBTQ+ people.” After facing challenges 
from first year students excluded from this scholarship, Hudson re-framed the scholarship 
as recognizing exceptional first year students with “a demonstrated commitment to 
diversity and inclusion.” 
1. Does Hudson’s “holistic” selection process comply with the Court’s prohibition on using 

race?

2. Any concerns with Hudson’s scholarship for first year students? 
34

Diversity and Equity Scenarios, contd.
• Hudson has not reviewed its employment DEI initiatives because employment policies and 

practices were not the subject of the Supreme Court’s decision. Hudson’s employment 
practices aggressively recruit and target Black and Latinx employee applicants and the 
College spends a larger percentage of its recruitment dollars on trying to reach these two 
groups. Current data reveals that both Latinx and Blacks are significantly underrepresented 
in the College’s workplace. 
1. Should Hudson review its diversity and equity employment policies?

2. Is there any concern with Hudson’s aggressive and costly recruitment of Black and Latinx? 

• As part of its efforts to retain diverse and inclusive students and employees, and to provide a 
sense of belonging and support to underrepresented groups on campus, Hudson instituted an 
office of diversity, campus cultural centers and supports the creation of affinity groups. 
Some of the campus affinity groups have a race or national origin related theme. The 
employee and student affinity groups, in line with Hudson’s attempt to foster a sense of 
belonging and safety, are open only to members of the specific race or national origin of the 
group in question. These affinity groups occasionally host campus events and speakers 
which are advertised campus wide and open to everyone.
1. Should Hudson continue with its diversity office and cultural centers in light of recent challenges?

2. Any concerns with Hudson’s affinity group membership limitation? 35
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Reporting Requirements Under the Act

• All annual reports submitted in accordance with the Business 
Enterprise Act must include: 
• A description of a college’s utilization of businesses owned by 

minorities, females, and persons with disabilities during the 
preceding fiscal year, 

• A mid-fiscal year report on the utilization to date for the current 
fiscal year; and

• A self-evaluation of the college’s efforts to meet its goals. 

Requirement to Collect and Publish Diversity Data
• As public taxing districts enter into contracts with vendors for 

goods, materials, services, programs, and other items, they 
should be mindful of the Illinois Property Tax Code, 35 ILCS 
200/18-50.2, which requires public taxing districts to collect 
and publish data on whether their vendor or subcontracts are: 
1. Minority, woman-owned or veteran-owned businesses, and
2. Whether these vendors or subcontractors hold any certificates 

for the above categories or if they are self-certifying.

• These requirements are only applicable to taxing bodies with 
annual aggregate levies exceeding $5,000,000. 
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Follow Us on Twitter!
@RSchwartzLaw

Frank B. Garrett | @FGarrett_RS

Zaria Udeh | @ZUdeh_RS

Aaron J. Kacel | @Akacel_RS
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FRANK B. GARRETT III
PARTNER, CHICAGO 
312.332.7760 
fgarrett@robbins-schwartz.com 

Frank B. Garrett III represents and counsels public and private employers in all 
aspects of employment law, including litigation defense of workplace 
complaints and charges. Frank also reviews, audits and trains organizations on 
their Diversity, Equity, and Inclusion initiatives. Frank is often called upon to 
investigate workplace complaints of harassment, discrimination, violation of 
employer leave policies and employee discipline incidents. 

Frank practices regularly in both state and federal courts at both the trial and 
appellate levels. Frank is a regular presenter on employment law and workplace 
issues at both the state and national levels. He is continually recognized as an 
Illinois Leading Lawyer. 

AWARDS 
Illinois Leading Lawyer, Government and Regulatory-Related 
Illinois Leading Lawyer, Employment and School Law 
Illinois Super Lawyers 

RECENT PUBLICATIONS 
Contributing Author, “Employment Discrimination” School Law: Personnel and 
Student Issues, IICLE (1996, 1999, Supp. 2001, 2005, 2010, 2012, 2015, and 
2021) 

"Extended Medical Leave Under ADA Soundly Rejected by 7th Circuit," 
Chicago Daily Law Bulletin (2017) 

“First Amendment Protections Get Broader for Government Employees," 
Chicago Daily Law Bulletin (2016) 

"Big-box Employee's Attempt to 'Scam' Company Undercuts FMLA Claims," 
Chicago Daily Law Bulletin (2015) 

Employers Must Rethink Employee 'Look' Policies After High Court Decision," 
Chicago Daily Law Bulletin (2015) 

“Using Social Network Screening as Part of the Hiring Process: Employers 
Should Proceed with Caution,” Inquiry & Analysis, National School Boards 
Association's Council of School Attorneys (2013) 

RECENT PRESENTATIONS 
School District Diversity, Equity and Inclusion Guidance, Northwest Personnel 
Administrators Group Meeting (September 2022) 

PRACTICE AREAS 
Employment Law 
Diversity, Equity and 
Inclusion Review, Audits 
and Training 
Education Law Litigation 

EDUCATION 
J.D., DePaul University
College of Law

B.A., Oberlin College

ADMITTED TO PRACTICE 
Supreme Court of the 
United States 

U.S. Court of Appeals for 
the Seventh Circuit 

Trial Bar of the U.S. 
District Court for the 
Northern District of Illinois 

U.S. District Court for the 
Northern District of Illinois 

U.S. District Court for the 
Central District of Illinois 

U.S. District Court for the 
Southern District of Illinois 

Supreme Court of Illinois 
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Safeguarding School District’s Diversity, Equity and Inclusion Initiatives from 
Unlawful Discrimination Challenges, American Association of School Personnel 
Administrators (April 2022) 

A Review of Important New Laws Impacting Illinois School Districts, Illinois 
Association of School Boards (January 2022) 

Sexual Violence and Harassment on Campus, Illinois Community College 
Trustee Association (June 2021) 

ORGANIZATIONS 
American Bar Association, 
Section on Labor and 
Employment 

National Association of 
Diversity Officers in 
Higher Education 

Chicago Bar Association 

Illinois Council of School 
Attorneys 
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ZARIA N. UDEH

PARTNER, CHICAGO 
312.332.7760 
zudeh@robbins-schwartz.com 

Zaria practices in the area of education law focusing in the areas of special 
education and students issues.  Zaria counsels school districts with respect to 
IEP meetings, 504 accommodations, OCR, ISBE, and IDHR complaints, due 
process hearings, residency and homeless dispute hearings, student discipline 
matters, board policy and student handbook review, FOIA requests, student 
record compliance and contract review. Zaria also counsels community colleges 
on student related issues. 

Prior to joining Robbins Schwartz, Zaria worked for the Chicago Public School 
District, where she represented the district as a special education attorney in 
due process matters and special education disputes. 

RECENT PUBLICATIONS 
"Medical Cannabis at School Wins Legislative OK,” Chicago Daily Law Bulletin 
(2018) 

PRACTICE AREAS 
Education Law 
Special Education 
Student Discipline 

EDUCATION 
J.D., DePaul University
College of Law

B.A., Yale University

ADMITTED TO PRACTICE 
U.S. District Court for the 
Northern District of Illinois 

Supreme Court of Illinois 

Supreme Court of the 
Commonwealth of 
Massachusetts 

ORGANIZATIONS 
Chicago Bar Association 
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AARON J. KACEL

ASSOCIATE, CHICAGO 
312.332.7760 
akacel@robbins-schwartz.com 

Aaron counsels employers on various aspects of labor and employment law, 
including internal investigations, employee discipline, labor relations, 
workplace policies, and state and federal labor and employment law matters 
under the Illinois Human Rights Act, Americans with Disabilities Act, Age 
Discrimination in Employment Act, Family and Medical Leave Act, Occupational 
Safety and Health Act, Uniformed Services Employment and Reemployment 
Rights Act, Title VII, and other laws. Aaron also represents employers in 
traditional labor law matters including labor arbitration and grievance 
proceedings and collective bargaining agreement negotiations. 

Aaron represents employers in litigation and before administrative agencies 
including the U.S. Equal Employment Opportunity Commission, the Illinois 
Department of Human Rights, the U.S. Department of Labor, and the Illinois 
Department of Labor.  

Aaron provides training to employers on internal investigation best practices, 
avoiding charges of unlawful discrimination and harassment in the workplace, 
and awareness and management of implicit bias in various sectors. 

Aaron is the Associate Representative to Robbins Schwartz’s Diversity, Equity, 
and Inclusion Leadership Committee. 

Prior to joining Robbins Schwartz, Aaron served as in-house employment law 
counsel for the Cook County Sheriff’s Office. He has previously worked for the 
City of Chicago and a large, international law firm. During law school, he served 
as Managing Executive Editor of the Northwestern Journal of Law & Social Policy 
and President and Founder of the Northwestern Labor & Employment Law 
Society. He also served as a judicial extern for the Honorable Judge Joan B. 
Gottschall of the United States District Court for the Northern District of Illinois 

RECENT PUBLICATIONS 
Co-Author, “Seventh Circuit Addresses Employer Liability for Coworker and 
Supervisor Harassment and Challenges in Establishing Claims For Retaliation, 
Defamation, and IIED,” Employment and Labor Law Flashpoints, IICLE (2023) 

“When It Happens to You: Responding to Reports of Harassment and 
Discrimination,” Law Arts Blog, Lawyers for the Creative Arts (July 2022) 

RECENT PRESENTATIONS 
Navigating Payroll Laws: Wages and Record Keeping Requirements, Illinois 
Association of School Business Officials Bookkeepers Conference (March 2023) 

PRACTICE AREAS 
Labor & Employment 

EDUCATION 
J.D., Northwestern
University Pritzker School
of Law

B.A., Washington
University in St. Louis,
magna cum laude, high
distinction

ADMITTED TO PRACTICE 
U.S. District Court for the 
Northern District of Illinois 

Supreme Court of Illinois 

ORGANIZATIONS 
Secretary, Associate 
Board, Lawyers for the 
Creative Arts 

Chair, Labor and 
Employment Committee, 
Chicago Bar Association, 
Young Lawyers Selection 

Chair, Vice Chair, 
Secretary, Board of 
Directors, About Face 
Theatre (2018-2021) 

Co-Chair, LGBTQ+ Alumni 
Affinity Group, 
Northwestern Pritzker 
School of Law 
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The Peanut Butter and Jelly Effect: Understanding Implicit Bias and Its Impact 
on Educators, Illinois Association of School Administrators Legal Workshop 
(February 2023) 

2022 Hot Topics in Labor and Employment Law, Chicago Bar Association 
(February 2023) 
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